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al{ anfaz a7ft an?r sri@ts srpra mar ? at a za amt uf zqenfenf faa ·rg er 3rf@rant at
· 3l1l@ <IT g+emu am4a mgra aar &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ql, vl qr ya)rvr am4a
Revision application to Government of India :

(1) a4ta snra zycen 3rf@u, 1994 mr efRT a:rITT1 .fm ~ Tfl1 l=fT1wlT qi" m #~ <lRf <ITT '3'(£-e!RT qi" ~12.fll~
<Ii" 3@<Rf TRfa-roT ~ 3lcfl.r ~. 'l=rmf "fficl>R, fa +intra, ta Rm, q)ft if#r,a cfl-qa, ir mf, { fact
: 110001 cITT mr ffl ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

Q")elh_i - 11 O 001 under Section 35_EE of the CEA 1944 in respect of the following case, governed by first
·proviso to sub-section (1) of Section-35 1b1d:

(ii) <!ft Tiffi mr mf.t m i sra hf srf cpjfflA fat usu u arr ara i a fa#t avera
awer ima ua g mf ii, a fat vem a suer i ark a ft#ala ii ur fitwetzt nr at ,Rhu #
hr« g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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('m) a a areg fa#i lg, u qr faff Tc cJx m ma far#fu iGut zcans #a 1=!@ cJx~

rs a Re a mm i ita # as fa «g aq2Ruff &l

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
aifa para #l areaca gar fg it sq@t fee mr1 # ·{ & st ha or?r it<7 G
fra a 4aR@a. srgar , sr#ta # ar1 -crrmf cIT 'Wm lJX m EIR B far atfefr (i.2) 1998 'cTRT 109 IDxf

Rgara fag lfC! ID I

0

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It .should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfar an4a a en sf iaaa rva Gara Ta m ffl cplf ID m ffl 200/-- #6hr 1al #61 u
3j Ggi vie vana Gr a sznr zt it 10o/- t #la4rr vlI
The revision application shall be accompanied by a fee of Rs:200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One.Lac. Q

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

· (4 aha smra grca (r4ta) Rzrla4l, 2oo1 # Rm o # aifa Rafe 7qa in s-8 B GT trfum B,
)fa am2 a uf mar )fa feta 4t ma a# er-a?r vi r@ta s?gr t at-t #fii #r
gfera am4a fanu war a1fey Gr rr arr <. al rgfhf # siafa ar ssz # fufRa t # gr1r
t~ t "fl12T t't3ITT-6 "'il@R 61 4fa ft aftaft

#tar ga, €ta wnrea yea vi hara oft#ta =ntn f@aw wR r#
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cffr 'cTRT 35-<Tf/35-~ t~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a) saafiRra ufha 2 (i) a i a, au # rarar #t sr4ta, srg ar i «fr zyca, ##ta
qraa ca ya aa an4t#ta nan@raw (Rrbc) # 4far flu ff8at, 3r<tar i it-20,
#ea gfua arqrog, #uuft +u, 37ala4la-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
p,rescribed urider Rule 6 of Central Excise(Appeal) Rules, 2001 · and shall be
accompanied. against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) 4R@ z mgr i {p n?ii ar arr st % m~ ~~ cB" ftrcr 1Jfffi cpf agar sujar
int fhu ual af; g ezI * ta g sf fa far ul arfaa #a fg zrnfenf arfl4la
zmrznf@rau a va ar4la zu a4tu vat at vs 3maaa fhzur ura &t .
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the- fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) <-llllllC"lll ~~1970 .:rm wfmr ctr~-1 cB" aiaf feffR f5; 31gara 3rr4a z3mer zqenfe,fa fufur If@era1l # 3n i r@ta at va uf lN x'i.6.50 tr-H cpf <-llllllC"lll ~

fez Gan sir aReg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed unde_r scheduled-I item
of the court fee Act, 1975 as amended.

_}, ea a #a mrat m tan av er@ mlTT ctr 3ITT" ~ 'clfR~ fcn<:lT uITTIT % \ilT "ffi1,T ~.
a4hr snrai zye vi hara ar4tat1 znrnf@raw (raff@f@) fm, 1982 ffea &i

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft grca, 4a Una yea vi hara 3r4l4tu rzaf@ran (Rre), uR 3all # mra i
aacr 3iaT (Demand) "C[cr "cis (Penally) cpf 10% qcr sra sat 35fart ? 1raifa, 3rf@raacr ra aJ:iT 10

$

~~ % l(Sectio~ 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~\~3lR'00 cf,{a3iaia,rf ztar "aacrt J:fraT"(Duly Demanded) -

(i) (Section) is 1up hazr ffa «rfr;
(ii) frnrarr .r&dz fez if@r;
(iii) dz#fezfrii a4er 6 aazaer rf@.

() > rqasrm 'iRrarr' irsqasir stareai, 3rhr'fra #fvqfraar fearark.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~ 3nmr t" gft!r 37fl ,if@raur a mar gi era 3rraT grca zaT c;os fch11Ra ~ tTT #rar·f<ni:r -anr ~went"2 9 2

10% m@1if tR' 3tR' ~~ c;os Rrn1Ra tn" aii c;os t" 10%m tR' Cfi'I' ";;JT ~ ~I2 o ?

In view of above, an appeal against this order shall lie before the Tribuna~ on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

\
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ORDER-IN-APPEAL

Mis. Ashish Chemicals. Plot No. 45.46.49.50 and 51. Phase II. GIDC.

Vatwa, Ahmedabad [for short - 'appellant'] has filed this appeal against OIO No.

MP/4631/AC/2016-Reb dated 9.12.2016 passed by the Assistant Commissioner. Central

Excise. Division-III. Ahmedabad-I[ for shor the adjudicating mnhority\.

0/

Briefly. the facts are that a show cause notice dated 30.9.2016 was issued to

(a) on going through the specific list of duties eligible for the purpose of rebate. additional
duty leviable under sub-section 5 of section 3 of the Customs Tariff Aet. I97>.
[commonly known as SAD] does not find a mention there'

() that JS Review in the case of Vinati Organics Limited [2014(31I ELT 994(G0)] &
Alpa Laboratories [2014(3HELT 85l/ has stated that SAD is levied on imported
goods to counter balance sales tax. VAT. local tax. etc which cannot be considered as
duties of excise for being eligible tor rebate benefit: that SAD collected under section
3(5). ibid. is also not classified as duty in list of duties provided in explanation 1 lll'

notification No. 21/2004-CE(NT) dated 6.9.2004: that therefore such payment ofSAD

is not eligible for rebate claim:
(c) that purpose of notifications Nos. I9/2004-CE(NT) and 21/2004-CE(NT) both dated

6.9.2004 is to give incentive or the duty paid on raw materials either directly or by Ml'.>

of accumulation of credit and final payment through it: that explanation I provided
under both the said notification provides similar list of specified duties for IV'i
purpose.

the appellant asking him to show cause as to why out or the rebate claim of Rs. 8.64.478/

fi\ecl by them in respect 6f ARE-I no.1/16.5.2016. an amount or Rs. 2. I 0. I 58/- should not

be rejected on the grounds that the appellant had paid duty of Rs. 2.1 O. 158/- by debiting the

CENVAT credit taken on account or 4% SAD [ under section 3(5) of the Customs Tariff

Act, 1975]. This show cause notice was adjudicated vide the impugned OIOs wherein the

adjudicating authority sanctioned an amount or Rs. 6.54.320/- and rejected the rebate claim

of Rs. 2,10,158/- on the grounds that:

2.

0
(a)the while the rebate was under notification No. 19/2004. the adjudicating authority
relying. on the case or Vinati rejected the rebate:
(b)that under Rule 3(viia) the appellant had availed CENVAT Credit of Additional
duty levied under sub section 3(5) of the Customs Tariff /\el and utili1ed the same
against payment of cental excise duty:
(c) that the department did not object for payment of central excise duty by debiting the
CENVAT credit of additional duty levied under Section 3(5) orCT/\:
(cl) that the adjudicating authority has not disputed or denied about export on payment

of duty.

rebate of Rs. 2.10.158/-. on the grounds that:

Feeling aggrieved. the appellant has filed this appeal against the rejection or

Personal hearing in respect or this appeal was held on 13,9.2017. wherein

Shri Piyush Shah. appeared on behul r or the appellant and reiterated the grounds or appeal.
4.

5. I find that the appellant has also filed a, condonation of delay applicul'o!

stating that the impugned 010 was received by them on 27.1.2017. The appeal has been

filed on 10.4.2017. In view of the first proviso to Section 35 of the Central [xcise Act.

1944, I condone the delay. Now. the primary question to be decided is whe_therJ\ie
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appellant is eligible for rebate of Rs..;2.10.158/-. which was rejected by the adjudicating

authority on the grounds that the said amount was paid as duty by debiting the CENVAT

credit taken on account of 4% SAD [under section 3(5)0f the Customs Tari IT Act. I 9751-

6. Before dwelling on to the dispute. I would like to reproduce the following

0

for ease of reference:

CENYAT CREDIT RULES, 2004

RULE 3. CENVAT credit. (I)A manufacturer or producer of final products or a
[provider or output service] shall be allowed to take credit (hereinalkr reli.:rred to as the
CENV AT credit) of -
(i) the duty of excise specified in the Firs! Schedule to the Excise Tariff Act. leviuble
under the Excise Act :
[Provided that CENV AT credit of such duty or excise shall not be allowed to be taken when
paid on any goods -
(a) in respecl of which the benefit of an exemption under Notilication No. I 2011-CJ-: .. dated
the I st March.2011 is availed: or
(b) specified in serial numbers 67 and 128 in respect or which the benefit of an exemption
under Notification No. 12/2012-C.E .. dated thc 17th March.2012 is availctl: I
(ii) to (via)
(vii) the additional duty leviable under section 3 or the Customs Tariff Act. equivalent to
the duty of excise specified under clauses (i). (ii). (iii). (iv). (v) [. (vi) and (via)]:
[(viia) the additional duty leviable under sub-section() of section 3 of the Customs TariffAc!

[ emphasis added I

CENTRAL EXCISE RULES, 2002

RULE 18. Rebate of duty. Where any goods are exported. the Central Government may. b
notification. grant rebate of duty paid on such excisable goods or duty paid on materials used in
the manufacture or processing or such goods and the rebate shall be subject to such conditions
or limitations. if any. and fulfilment of such procedure. as may be specified in the notification.

[Explanation. - For the purposes of this rule. "export". with its grammatical variations and
cognate expressions. means taking goods out of India to a place outside India and includes
shipment of goods as provision or stores for use on board a ship proceeding to a foreign port or
supplied to a foreign going aircraft.]

0
Rebate of duty for exports to countries other_ than Nepal and .Bhutan
Notification No. 40/200I-C.E.(N.T)partially. superseded

Procedure

NOTlFICATION NO. I 9/2004-CE(NT) !relevant extracts!

In exercise of the powers conferred by rule 18 of the Central Excise Rules. 2002 and in
supersession or the Ministry or Finance. Department or Revenue. notification No. 40 2001
Central Excise (N.T.). dated the 26th .lune 2001. [G.S.R. 469E). dated the 26th June. 2001]
insofar as it relates to cxporl to the countries other than Nepal and Bhutan. 1hc Ccn1ral
Government herebv directs that !here shall be granted rebate of the whole of the duty paid 011
all excisable goods Fallin!! under the First Schedule to the Central Excise Tariff Acl. 198:'i (5 or
1986) exported to anv country other than Nepal and Bhutan. subject to the_ conditions,
limitations and procedures specified hereinafter. -

Explanation I. - "duty" for the purpose of this notification means duties of excise collected
under the following enaclments. namely :
(a) the Central Excise Acl. 1944 ( I of 1944):
(b) the Additional Duties of Excise (Goods or Special Importance) Ac1. 1957 (58 0f
1957):
(c) the Additional Duties of Excise (Textiles and Textile Articles) Act. 1978 (40 or
1978):
(d) the National Calamity Contingent duty leviable under section 13 of the Finance Act.
2001( 14 of 200 I). as amended by section 169 of the Finance Act. 2003 (32 of2003) and further
amended by section 3 of the Finance /Ae1. 2004 (I3 of2004):.
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[emphasis added]

(e) special excise duty collected under a Finance et.
(p additional duty of excise as levied under section 157 of the Finance Act. 2003 (O" Ol

2003):(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 of

the Finance (No. 2) Bill. 2004.

The rebate of excise duty on exported goods is grunted under rule 18 or the Central Excise

Rules, 2002. The procedure has been prescribed in notification No. 19/2004-CE(NT) dated

6.9.2004 in case or exports to countries other thnn Nepal. Now the notification. ibid. the

relevant extracts of which is quoted above. clearly states that there shall be granted rebate

of the whole of the duty paid on all excisable goods railing under the First Schedule to the

Central Excise Tariff Act. 1985. exported 1o any country other than Nepal and Bhutan.

subject to the conditions. limitations and procedures specified therein. The notification

further vide its explanation I defines what "duty" would be for the purpose or rebate. 0

0

On examining the rebate claims in this back drop I find that \al thi.: appellant

has filed the rebate under notilieation No. 19/2004-CE(NT) dated 6.9.200+: [ b ] the

appellant has exported the goods on payment of duty from their Cl-:NVAT account. There

appears to be no dispute as far as other conditions & limitations. laid clown in the

notification, except that the appellant discharged the duty of Rs. 2.10.158/- before expo\UP!

the goods. by debiting from Cl:NY /\l credit. the amount which was lying in the credit on

account of 4% SAD. The adjudicating authority held that or Rs. 8.64.478/- claimed as

rebate. the claims of Rs. 2.10.158/-. could not be sanctioned because the additional dutv

leviable under sub-section 5 or section 3 ol the Customs Tariff Act did not find a mention

in the explanation I of the notification.

7.

Explanation I [reproduced aboYi.:\. clearly lists the duty on which rebate will

be granted. The adjudicating authority has no where stated that the rebate claim tiled by

the appellant is in respect of 4% SAD paid by the appellant. There is no doubt in my mind

that the rebate claims are in respect or duties L)r excise paid under the Central 1-:xcisc /\ct.

1944, before export of goods under rebate. This payment of duty or excise un<.kr Central

Excise Act. 1944. clearly limls mention in (a) under Explanation I[extracts provided supra].

8.

9. Now coming to the second grounds on which rebate v.:as rejected that is

utilization of amount standing to the CENVAT credit under 4% SAD towards payment of

Central Excise duty. Neither the notification nor the concerned central excise rule. put an
bar in so far as utilization of CENVAT credit lying to the credit of 4% SAD is concerned.

Though not directly relevant. I have reproduced the relevant extract of Rule 3 of'the"

CENVAT Credi L RuJes. 2004 Lo primari I y sec ,d1cLhcr Lhe CFNVAT creel i L an;/1~·:f~,i . [
respect of duty paid in respect of 4% SAD was eligible as credit to the appellant.' lhe
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¢ relevant extracts. clearly shows that the avail111ent of CENV./\T credit by the appellant was
$ -.

correct. There is no bar on avail111ent orCI:NV.-\l credit in respect or amount paid towards

4% SAD and there is also no bar towards utilization of the said CENVAT credit

towards payment of duty for home clearance under the Central Excise Aet. I9H4. [hen

it is not understood. how dutv paid towards clearance for the export should be treated

differently'? Therefore. the rejection or rebate claim by the adjudicating authority appears

to be not tenable.

10. Now I would like to deal with the last contention or the adjudicating

.0

authority. in so far as reliance on the case laws or Vinati Organics Limited [2014(311) EI.I

994(Gol)] and Alpa Laboratories Limited [2014(311) ELT 654 (Gol)] is concerned. 1 !ind

that in both the cases the rebates were filed under notification No. 21/200'-I-CT(NT) dated

6.9.2004. The relevant text or the notilication ibid. is reproduced below for case or

reference:

NOTIFICATION NO. 21/200-!-CE(NT)!relcrnnt extracts!

Rebate of duty on excisable goods used in manufacture processing ol export goods Procedure
- Notification No. 4 1/2001-C.E. (N.'T.) superseded

In exercise of the powers conferred by or rule 18 of the Central Excise Rules. 2002 and in
supersession or the Ministry of Finance. Departnyent of Revenue. notification No. 41 200I-Central .
Excise (N.T.). dated the 26th June. 2001 [G.S.R. 470E) dated the 26th _June. 200I]. 1he Central
Government hereby. directs that rebate of whole or the duty paid on excisable goods (hereinafter
referred to as ·materials') used in the manufacture or processing or export goods shall. on their
exportation out of India. to any country except Nepal and Bhutan. be paid subject to the conditions
and the procedure specified hereinafter :
Explanation. - "duty" means for the purposes of this notification. duties of excise collected under
the lo I lowing enactment. namcl:- :-
(a) the Central Excise Act. I 9..J4 ( I or I l)-l-1 ):
(b) the Additional Duties or Excise (Goods of special Importance) et. 1957 (58 0f 1957):
(c) the Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 6f1978):
(d) the National Calamity Contingent duty leviable under section 136 or the Finance Act.
200 I ( 14 of 200 I). as amended by Section 169 of the Finance Act. 2003 (32 of2003) and further
amended by Section 3 of the Finance Act. 2004 (13 of2004):
(e) special excise duty collected under a Finance Act:
(f) additional duty or excise as levied under section 157 or the Finance Aet. 2003 (32 of
2003):
(g) Education Cess on excisable goods as levied under clause 8I read with clause 83 of the
Finance (No. 2) BiII. 2004.

As is evident notification no. 21/2004. grants rebate or whole or the duty paid on excisable

goods used referred in notification as 'materials', in rnanulacture/proccssinl!. or export

goods. The notification thereafter defines duty under explanation. There is a clear

distinction between both the notifications issued under Ruic 18 or the Central l:xcisc Rules.

2002 and both arc for different purpose. While notification No. 19/2004-CE(NT) dated

6.9.2004 grants rebate on export or excisable goods. notification No. 21/2O04. ibid. grants

rebate on duty paid on excisable goods used in the manufacture/processing of export goods.

Under notification No. 21 /2004. no rebate can be claimed on materials used. in respect or

4% SAD. since the additional duty leviable under sub-section (5) of section 3 ol the
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0

Customs Tariff Act. does not lind a mention in the list or duties under ex lanation to the,

notification. Now to stretch this logic to noti lication No. 19/2004-CE(NT) dated 6.9.2004.

when it clearly speaks of rebate or excise duty on exports or l!xcisabk goods on payment or

duty under the Central Excise Act. 1944. is not a n\\id argument. I knee. the reliance or the

adjudicating authority on the al_orernentioned two case laws is not tenable since the: an: not

at all relevant to the present dispute.

11. In view of the foregoing. the appeals Ii led by the appellant. is allowed and the

impugned 010 is set aside in so far as it rejects the rebate or Rs. 2.10.158/-

,es
(3mm7 2in)

3zr# (3r4tea -I)
.:>

12. 3r4aa zarr #st a{ 3r4ta at fsrr 3qt#a at# fhzu Gar &l
12. The appeal filed by the appellant stands disposed or in above terms.

Date 2.09.2017
Attested

j,
(Yinod Lukose)
Superintendent (Appeal-I).
Central Excise.
Ahmedabad.

By RPAD.

To.

M/s. Ashish Chemicals.
Plot No. 45,46.49.50 and 51.
Phase II, GIDC.
Vatwa. Ahmedabad

Copv to:-

I. The Chief Commissioner. Central Eixeise. Ahmedabad /.one .
2. The Principal Commissioner. Central Excise. Ahmedabad-1.
3. The Deputy/Assistant Commissioner. Central Excise Division-I I I. Ahmeclabad-1.
4. ·The Assistant Commissioner. System. Central Excise. Ahrnedabad-1.

~ Guard File.
6. P.A.


